" OPINION

henriette. campagne@iawyersweeldy comm

TIs the SJC ready to authorize the
bifurcation of divorce proceedings?

- By C. Peter R. Gossels

More and more states now allow
the bifurcation of divorce proceedings
in order to alléw the partfes fo rernar-
1y before the issues of custody, child
support; alimpuy and the division of
“the marital estate can be adjudicated.

Among the states that routitiely allow such bifurca-
tion are Alaska (Alaska statutes, Section 25.24), Cali-
fornia (California Faniity Code Sections 2337), Kansas
{Marriage of Wade; 20 Kan. App. 2d 159,884 P2d 736
(1994}), North Carolina (Sharp v Sharp, 84 N.C. App.
128,351 5.E.2d 799 (1987)}, and Utah (Parker . Park-
er, 2000 UT App. 30,996 B2d 565 (2000)).

Although the Supreme Jidicial Court authorized the
imposition of summary judgment for the first time in
1997 when it amended the rules governing Domestic
Relations Procedures, added Rule 27B to the General
Rules of the Probate Court two years later, and amended
Rule 56 on three occasions, it did -

"To make matters worse for Vicky, the California Fami-

Iy Code, $2335, dlso provides that“evidence of specific
acts of misconduct is improper and inadmissible” in any
Pproceeding for dissolution of a marriage in Califormia.

The California court entered a judgment dissolv-
ing Vicky’s marriage after a perfanciory hearing and
reserved the issues of alimony and the division of .
the marital estate for fisture determination. As a re-
suit, Vicky became entitled to o more than half of
her marital estate under the laws of California,

rather than a larger share of that estate, which a Mas-

sachusetts court can award to abused spouses. =~
Conrad then filed a motion in Massachusetts to dis-
miss Vickys-comnplaint for divorce, which had been

+ filed before Conrad’ petition for dissolution, based on

Section 1 of Article IV of the U.S. Constitution, which

provides that each state shall give “Fuli Faith and Credit -
- ... to the judiciai proceedings of every other State”

Vicky responded by pointing out that (1) the cotart -

" had Jurlsdlct:onover the parties, their martiage and ..

“ mmach of their property located it

not permit the entry of even a par-
tial summary judgrnent in “actions

for divorce or in actions farcustody Focus

ot visitation or for criminal con-

Massachusetts; (2) that G.L'c 208,
§39 provides that a divorce ob-

" tainied by a Massachusetts inhabi-
tant, who had gone to another ju-

tempt” Dom R.of Proc. R-56(a).,
We do not know why the Sf& will not petmit the im-
position of summary lﬁdgmaﬂi i divorce matters, but
the following case illudtrates that its faifure Yo do so has*
already inflicted unnecessary harm on an abused spouse
residing in Massachusetts: (T have changed the names of
the parties and thielf Tesidence to preserve their privacy.}
Viclty and Cénrad, a childless coupie, had lived in
Massachusetts for many years, enfoying an estate
that looked out over the Berkshire Hills. -
During the course of thiéir mareiage, they had ac-
cumulated a substantial marital estate, but Conrad
had so abused Vicky that she was forced to obtain
several restraining orders against him. Then, one
day, Conrad tried to kill Vicky. Viciy recovered from
her wotinds; but she could hi tbting herself to testify
against Gonrad at his friel: As & result, Comad was
convicted only of assairlf as battety. -+
Vicly filed a complaintfaE divorce in Probate &
Family Court, hoping end expecting that the court
would grant her alimony and thé laxger patt of th
marital estate pursuant to the provisions'f G.L.c
208, $34, because of Comads ciipainal é _' diu:tto
ward her diring their idartiage. o

When he was released oh probatioh Ccmrad f_[ed to_ L

California and filed his ower petition 6 dissolve the
mariage in order to take advantage of Section 2550 of
the California Pamily Code, which provides that the
court shall divide the marital estate of the parties (re-
ferred to as “community estate” there) equally in its
judgment of dissolution of the martiage.

Vicky hired a California attorney, who filed a spécial
appearance on her behalf and moved to dismiss Con-
rad’s petition for dissolution of their marriage. But the
California court denied Vicky’s motion because Con-
rad had satisfied its six-month residence tequirement.

Vicky was then confronted with an insolible dileri-,
ma: If she were to appeal from the court’s dedision, she
would be submitting voluntarily to the jurisdiction of
the California court; if she were niot to file such an ap--
peal, the Cafifornia court’s decision would stand.

Vicky’s dilemma was soon eompounded by Conrad,
whe moved the Califorria court for a biftircated dwori:e,
Unlike the Jaws governitig divotces it Magsachusetis, ;
Section 2337 of the Califyrni Family Code provides
that its courts may sever and grant  separate trial to chs-'
solve a inarriage et any tittie upon it$ finding that itrec- "

ondlable differerices hiad arisen between the parties; that

an itremediablebrealkdown of the martiage had oc-
curred; and that counseling, the passage of time and the
assistance of the court would not restore the martiage.
In its order dissolving such a marriage, the court
normally reserves its jurisdiction over all other mat-
ters concerning the marriage it has dissolved, includ-
ing alimony, the division of the marital estate and
custody of the children, where applicable, and im-
poses conditions described in Section 2337, )
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. risdiction to obtaina dlvorcef I
cause thar had ecturred ittMassachusetts, is of n
force and sffect irf Massachiusetts: {3) that the co

* ¢ould, and should, adjudicate her right to alimony, at-

torneys! fees and the division of the marital estate pur-
suant to the provisions of G.L.c. 208, §34, becanse the
California court’s faifure to act on those issues was not

"entitled o full faith and credit; and {4) that her conviet

fiusband should not be allowed to deprive her of her
tights under G.1..c. 208, §34, by fleeing to California in
order to obtain a larger portion of the marital estate.

" In sappozt of her position, Vicky also cited G.L.c.
308, $§4 and 5, Estin v, Estin, 334 115, 541 (1948),
Cannistrarg it Cannistraro, 352 Mass. 65 (1965), and

. Divisible Divorce, 76 Harv. L. Rev. 1233, 1237-1242

and 1247-1250 (1963).
« - Unfortmately for Vicky, the Massachusetts judge ig-

w nored the provisions of G.L.c. 208, §39, and disruissed

her Compiaint for divorce, saying that Vicky' faflure to

appea[ﬁ'om the decision of the California court deny-

rig her motion to dismiss Conrads petition for divorce
id this California court’s decision to dissolve her mars
Fidgg and reserve the issves of alimony and division of

the marital estate required him to yield javisdiction

“ver Vicky's marriage and her marital estate.

‘By-deing so, the judge alfowed a convicted spouse
abnser to choose a forum that will grant him a larper
portion of the marital estate than he would bave re-

. ceived in Massachusetts, and may force Vicky, his vic-

tim, to become a public charge on the commonwealth.
Conrads success in the Massachusetts court was due

Targely to his decision to establish his new residence in

California and to move for a bifurcated divorce there be-

- fore Vicky couid obtain her divorce in Massachusetts.

1 Massachusetts had allowzd for the entry of bifur-

-cdted judgments of divorce, Vidky might have been -

able to petsuade the California court that it should
give her divorce proceedings the full faith and credit
that Califarnia owes Massachusetts under Article TV,
Section 1 of the U.S. Constitution. As a result, Vicky,
like other abused spouses in Massachusetts, has been
denied thé j justice that our courts should dispense, be-

. £atse their abusers took advantage of the laws of Cali-
: forma to deptive them of their property:
" Ifi the light of the injustice that our courts have

been forced to nflict on abused spouses like Vicky; 1

] respectfu.liy submit that the S§C should authorize an

ameéndment of Mags. R, Dorn, Rel. 56 so that divorce
cases in Massachusetts may be resolved in a more ef-
ficient and less costly manner. cf. O'Rourke v. Hunfer,
446 Mass. 814, 820 (2006). .

Such an amendment would give parties to a Mas-
saclinsetts divorce an oppertunity to obtain a judg-
ment of divorce fimich earlier than at present so that
they can proceed to rebuild their lives, instead of
having to wait for manty months, and often years, be-
fore their divorce becomes final.

Are there any good reasons, after ail, to deny resi-
dents of Massachusetts the kind of bifurcated di-
voree available to residents of California?
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